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Statement of the Case.

This cause was commenced as a simple suit to fore-

close a mortgage upon the stern -wheel river-steamer

" FORTUNE HUNTER, " for seven hundred and

fifty dollars ($750.00), made by the appellants jointly

in favor of the appellee, and to secure a personal

judgment against said appellants on their joint prom-

isory note, to secure which said mortgage was given,

and for certain other equitable relief, which is no

longer of importance in this case.

In the third amended complaint, (the one upon

which the decree was rendered in this case,) however,

the appellee seeks not only to recover a judgment

against the appellants jointly on said note and to



The SUBJECT of the vsecond, third, and fourth

causes of action is either thework and labor performed,

or the claim or demand for such work and labor of

the party performing it against appellant Miner

Bruce.

While the authorities are somewhat at variance as

to what is the exact SUBJECT of action in many cases,

no stretch of the imagination can make the subject of a

legal action to recover compensation for work and

labor, the steamboat upon which such work and labor

happened to be performed.

See Pommeroy's Code Remedies, Third Edition
;

Sec. 475.

. If then these various causes of action do not arise

out of the same transaction, or transactions connected

with the same subject of action they do not come
within the first subdivision of section 369.

Are these causes of action permitted to be joined

under the second subdivision, which permits the join-

ing of causes of action arising out of contract ex-

pressed or implied ? Clearly not, because while these

various causes of action all arise out of contract, they

do not affect all the parties to the action, as required

at the end of this section.

The first cause of action consists of appellee's right

to have her indebtedness paid, according to the pro-

visions of the note and mortgage, the duty of the ap-

pellants to so pay, and their failure so to do.

The second, third, and fourth CAUSES of action

consist of the right of appellee to payment of these

assigned labor claims, the duty of appellant Miner

Bruce to pay the same, and his failure so to do.

Clearly the second, third and fourth causes of action

have nothing whatever to do with appellant Julia M.



Bruce. These claims arc not sought to be made
against her. She employed no one. These CAUSES
of action in no wise affected her, and, therefore, the

causes of action attempted to be joined in the com-
plaint do not come within the second subdivision of

section 369, for the reason that they do not affect all

the parties to the action, and the same may be said

as regards the first subdivision of said section.

It is unnecessary to refer to the third, fourth, fifth,

and sixth subdivisions of section 369, for they clearly

have no application to the case at bar.

The complaint upon its face further shows this

fact ; it does not seek a judgment against Julia M.
Bruce for any of these labor claims, but asks to have

them declared claims against appellant Miner Bruce

alone.

As to what constitutes the cause of an action see

Pomeroy's Code Remedies, Third Edition
;

Section 452 et seq.

The principle of equity, by which a mortgagee is

permitted to purchase outstanding liens against the

mortgaged property, such as taxes or assessments

for the better protection of his security, cannot be in-

voked in this case, for the reason she seeks not only

that security, but in addition thereto a personal judg-

ment against one of the appellants ; nor is there any

allegation in said complaint that any of the parties

who performed the work and labor claimed any lien

upon the FORTUNE HUNTER, or any facts what-

ever showing the necessity of such protection.

If it should be claimed that these demands consti-

tute maritime liens, we have only to say that the

Court had no jurisdiction of them as such, for the

reason that the REM, namely ; the steamer FOR-



TUNE HUNTER was not in Court ; nor was she a

party to this action ; nor was the proceeding in admi-

ralty ; nor are these claims liens under any provisions

of the Code of Alaska, for the simple reason that

there is no provision in the Code making claims for

such work and labor a lien, and if there was, no

notice of lien is alleged to have ever been filed and re-

corded with any recorder in Alaska.

This complaint violates the most fundamental prin-

ciples of Code pleadings. It attempts to join in the

same complaint equitable and legal causes of action

which do not arise out of the same transaction ; nor

out of transactions connected with the same subject

of action, and which do not affect all the parties to

the action. It seeks to obtain in the same action a

personal judgment against two defendants upon a

JOINT liability, and another judgment against one de-

fendant upon a separate liability, and it seeks, under

the guise of an equitable proceeding, to take from one

of the defendants either his constitutional right of

trial by jury, or to have this case heard by a Court of

Admiralty.

We submit that the Court erred, as set forth in the

various assignments of error herein, and that this

cause should be reversed, With instructions to the

Court below to sustain appellants demurrer to the

third amended complaint.

Respectfully submitted,

A. RAWSON,
Atty for Appellants.


